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VEMORANDUM AND ORDER

McLaughlin, J. June 26, 2007

The defendant is charged with crinmes related to credit
card fraud. He nobves to suppress certain statenents he all egedly
made to his probation officer and to Secret Service agents. The

Court held a hearing on June 4, 2007, and will deny the notion.

Fi ndi ngs of Fact

Speci al Agent Kelly Fincher works for the United States
Secret Service in Philadel phia. She is a Special Agent in the
Financial Crines Division. |In Decenber of 2005, she was
investigating the use of counterfeit credit cards and sent a
posting wi th photographs of the defendant through the
| nt ernati onal Association of Financial Crines Institute to see if
anyone could identify him Probation Oficer Bergmann received
the emai|l on Decenber 29, 2005. He contacted Fincher and told
her that the individual was Ronald Little, a supervised rel easee
under his supervision. Bergmann gave the agent Little's

identifiers: Social Security nunber, date of birth, etc. He



probably al so gave her Little's address. Wen sonething goes
through AFCl, it goes through a mass email to all banks, |aw
enforcenent, and any financial institutions on the router.
Bergmann did not get the email directly fromIlAFCI. He could not
recall who sent it to him

There were two or three tel ephone calls between
Ber gmann and Agent Fincher. Fincher called Bergmann back to
verify that he believed the man in the photograph was Ronal d
Little. They al so discussed Bergnann conducting a honme visit of
t he defendant. Bergmann schedul ed a hone visit for January 5,
2006. Before the hone visit, the agent showed hi m sone devices
that are used for copying credit cards: a foil machine and a
boil er machine. It was Bergmann’s intention to see if any of
these machines were in Little’s house. Bergnmann and Fincher al so
di scussed Bergmann’s looking in Little’s hone for the shirt
Little was wearing in the photograph. Fincher conceded at the
hearing on this notion that it would have been hel pful
information to know that the shirt that was in the photograph was
also in Little’ s hone.

Ber gmann schedul ed the hone visit in part because of
the email he got from Fincher, but there were al so other reasons
for himto go to the house. He had reason to believe through the
pi ctures and information from Fincher that Little nmay have been

in violation of supervised rel ease. Bergmann was buil di ng



evidence to show that it was nore |ikely than not that Little was
involved in sonething crimnal. Bergmann did not view hinself as
assi sting Special Agent Fincher. He was doing his own

i ndependent i nvestigation.

When Bergmann arrived for the home visit, Little was
just getting out of the shower. His nother cane up to his room
and told himthat his probation officer was there. Little went
downstairs and greeted Bergmann at the door. Bergmann told
Little that he wanted to look in his room Little said, “Come on

up. Ber gmann went upstairs and went into the defendant’s room
He asked Little to open up a closet in the room Little did so
and Bergmann | ooked through it. Bergmann then asked Little to
open the drawers in the dresser. Little opened up the drawers
and Bergmann asked himto nove things around. Bergmann went
through all the drawers. He saw a shirt that matched the shirt
in the email that he had from Fincher. He did not see any credit
card-copyi ng devices. During the hone visit, Fincher was in an
unmar ked car near the residence. The Secret Service wanted to
get a visual of what Little |ooked |ike physically. Bergmann
told Little to go outside with him Little did so.

After the home visit, Bergmann advi sed Fincher that he

found the shirt. He told her on February 1 that they were going

to violate Little.



Fi ncher told Bergmann that she wanted to interview
Little, and he told her that the defendant was comng in to
Probation for his next regularly-schedul ed appoi nt mrent on
February 10, 2006. She went to Probation with Special Agent
Charles Holliday on that date. Agents Fincher and Hol |l i day
arrived before Little' s scheduled neeting and waited in
Bergmann’s office. Wen Little arrived at Probation, Bergmann
went out to neet himand to conduct the standard security wand
procedure. Wen Little canme back into his office, Bergmann
introduced Little to both agents. Bergmann said that the agents
wanted to ask himsone questions. Little said okay. Bergmann
then pulled up on the conputer screen the col or photograph that
had been emailed to him Bergmann asked Little if he was the
person in the photograph and Little said yes.

Bergmann then advised Little that he did not have to go
with the agents to answer any questions. It was totally up to
him Fincher and Holliday were wal king out of the room when
Ber gmann was explaining this to Little. They said: “Do you m nd
comng upstairs with us to answer sone questions” and he said “no
probl enf and went up with agents to their offices on the seventh
fl oor of the sane bul di ng.

Little rode up with the agents on the elevator to their
offices. He was not handcuffed, and was never told that he was

under arrest. The agents put himin an interviewroom Little,



Hol | i day and Fincher were in the room Twenty to thirty m nutes
into the interview, Holliday had to | eave and Special Agent Eric
Wl fson came in. The agents did not have their guns in the room
They had put their guns in a | ocked box. Guns were never

di splayed to Little.

Bergmann was in a roomdirectly next door. He could
see the interview and hear the interview through a one-way
wi ndow. Little did not know that Bergmann was listening to the
interview. Bergmann had prearranged with Agent Fincher to |listen
to the interview and told Fincher that it was a requirenment that
he |isten.

When Little and the agents arrived at the interview
room the first thing Agent Fincher did was to read Little his
M randa rights and have himsign the formindicating that he
understood those rights and was waiving them As she read Little
his rights, she turned the Mranda formtowards himand pointed
with her pen as she read the text. She then asked the two
guestions at the bottomand had himsign it. Little signed the
wai ver and did not express any concerns about it.

After the waiver was signed, Fincher showed Little the
sane picture that Bergmann did. Little then told her what he had
been doing at the store where the photograph had been taken.

Fi ncher asked hi m open ended questions to see what information he

could provide before telling himwhat information the agents had.



During the interview, Agent Fincher told Little that
they were not interested in pursuing him They were nore
interested in “bigger fish,” including sonmeone referred to as
“Chink.” She told himthat it would be helpful to himif he
could give the agents the real nanme of “Chink” rather than a
ni ckname. She told himthat the nore information he could
provide, the better it would be for him She told himthat she
was nore interested in arresting others rather than him She
does not recall saying that he m ght not be arrested. She said
t hat she woul d not have told anyone that they were not going to
be arrested.

At some point during the interview, she asked himto do
a witten statenent. At the top of the statenent, Little was
again advised of his Mranda rights. After he wote the
statenent, Fincher read it aloud to himto nmake sure that she
coul d understand what it said and that everything he wote was
accurate. A portion of Little s statenent did not nmake any
sense, and Fincher asked hi mwhat he nmeant. He told her and she
changed a word. This word change is in Fincher’s handwiting.
The initials on the change are Little’'s. He wote the statenent
at the end of the interview.

At the end of the interview, the agents said that
Little was free to go. It was agreed that he was going to try to

get sonme nanmes and contact information for the agents. Agent



Fi ncher gave hi m her phone nunber to contact her if he renmenbered
anything el se. The whole interview was about two hours. Little
t hen went back down to Probation because Bergmann still had to
talk to himin connection with his visit there.

The officers were cordial during the interview. They
of fered the defendant water. They told the defendant that if he
wanted to go to the restroom there was one nearby. Little did
not use the bathroom He never asked for anything during the
interview. He was never handcuffed. He was never frisked.

Fi ncher never used a hostile tone wwth him Little never asked
for an attorney. Little never asked if the agents thought he
should talk to an attorney. Little never asked to stop the
gquestioning. The agents never told himthat he was under arrest
or that he was free to go. He never asked to |eave during the

interview !

1. Analysis

The defendant noves to suppress all statenents nade to

the probation officer and the Secret Service agents on the ground

1 The defendant’s version of the interview was different

fromthe Court’s findings of fact. The Court found the agents’
and probation officer’s testinony about the interview nore
credi ble. The defendant’s version was inconsistent with the
docunents and t he defendant was inpeached with a variety of
convictions for crinmes of deception or dishonesty.

7



that the statements were taken in violation of his Fifth
Amendnent rights.

The Court concludes that Little s statenents initially
made to his probation officer, before he was given his Mranda
rights, were not taken in violation of his Fifth Arendnent rights
because he was not in custody and could have invoked his rights.

M nnesota v. Miurphy, 465 U S. 420 (1984).

I n Murphy, the United States Suprene Court held that
M randa warni ngs were not required for probation officers’
interviews with their probationers, even though such neetings my
be required as a condition of probation and probationers may be
under an obligation to answer questions truthfully, and even if a
probation officer consciously seeks incrimnating evidence during
an interview 1d. at 431, 434-49. The Murphy court held that
such interviews did not constitute custodial interrogations and
therefore Mranda did not apply. [1d. at 430-31. The Mur phy
court also held that a probationer’s legal obligation to attend
meetings with his probation officer and answer questions
truthfully did not attach an inperm ssible penalty to the
exercise of his rights and that any fear a probationer m ght have
that his probation could be revoked if he exercised his right to
remain silent would be unreasonable. 1d. at 437-38. Under
Mur phy, probationers nmay still assert their Fifth Anendment

rights in response to their probation officers’ questions, but if



they do not do so, they are presuned to have wai ved those rights
and their statenments will be adm ssi bl e.

The presence of the agents at the probation office does
not alter the admssibility of Little' s statenment to his
probation officer. The agents’ presence did not transformthe
non-custodi al probation neeting into a custodial interview For
a person to be taken into custody outside of the context of a
formal arrest, “sonething nust be said or done by the
authorities, either in their manner of approach or in the tone or
extent of their questioning, which indicates they would not have
heeded a request to depart or to allow the suspect to do so.”

United States v. Leese, 176 F.3d 740,743 (3d Cr. 1999).

Factors to be considered in determ ning whether soneone is in
cust ody i ncl ude:

(1) whether the officers told the suspect he
was under arrest or free to |eave; (2) the

| ocati on or physical surroundings of the
interrogation; (3) the length of the
interrogation; (4) whether the officers used
coercive tactics such as hostile tones of

voi ce, the display of weapons, or physical
restraint of the suspect's novenent; and (5)
whet her the suspect voluntarily submtted to
guesti oni ng.

United States v. WIlaman, 437 F.3d 354, 359-60 (3d Cr. 2006)

Applying these factors to Little, they show he was not
in custody at the tine he made his statenent to Probation Oficer
Bergnmann. Little nmade his statenment in Bergnmann's office, where

he had regularly schedul ed neetings. He made it within m nutes

9



of arriving at the office, right after being introduced to Agents
Fi ncher and Holliday. No coercive tactics were used. The agents
did not display guns, use hostile |anguage or tones of voice, or
restrain M. Little. He was asked if he would speak with the
agents and voluntarily agreed to do so. Although Little was not
told he was free to | eave, he was not told he had to speak to the
officers.? Considering all these facts and circunstances, Little
was not in custody when he nmade his statenment to Probation

O ficer Bergmann. Hi s statenent therefore was not obtained in
violation of Mranda or his Fifth Amendnent rights.?

The defendant was al so not in custody when he gave
statenents to the Secret Service Agents, although the question is
a closer one. By the tine Little nade his statenents to the
agents, he had been told he did not need to go with them or

answer any questions, but he voluntarily agreed to do so.

2 Although Little was later told he did not need to speak to
the agents, he had not yet been told this when Bergmann asked him
about the photograph.

® The Court’s finding that Little was not in custody when
guestioned at his probation office accords with other decisions
considering simlar instances. C1f. United States v. Cranley,
350 F.3d 617, 619-20 (7th G r. 2003) (probationer was not in
custody for purposes of Mranda when he was interviewed by a
federal agent at his regularly-schedul ed probation neeting);
United States v. Webb, 2006 W. 32545354 at *3-*4 (WD. Pa. Nov.
9, 2006) (sane); but see United States v. Alie, 442 F.3d 1135
(8th Cr. 2006) (holding parolee was in custody when his parole
officer ordered himto speak to the police). Here, unlike the
parolee in AQlie, Little was never ordered to speak with the
Secret Service agents and instead was expressly told he did not
have to talk to them

10



Al t hough his questioning took place in the nore coercive
surroundi ngs of an interview room he was never restrained or
threatened. He was never told he had to answer questions or that
he couldn’t |leave. The entire interview lasted only two hours.
G ven these facts, Little was not in custody when the agents
interviewed him and his statenents therefore could be taken

w thout Mranda warnings wthout violating his Fifth Arendnent
rights.

Even if Little had been in custody during his interview
with the agents, his Mranda rights woul d not have been viol ated
because he voluntarily waived them Special Agent Fincher
advi sed the defendant of his Mranda rights, both orally and in
witing, and Little voluntarily waived them before he nade any
statenents to the agents.

The defendant has al so argued that his statenents
shoul d be suppressed under a “stal king-horse” theory. The Court
does not see how this theory has any rel evance here. A probation
officer “acts as a stalking horse if he conducts a probation
search on prior request of and in concert with | aw enforcenent

officers.” United States v. WIllians, 417 F.3d 373, 377 (3d G

2005). Under the theory, such a parole search would be invalid
because it is “nothing nore than a ruse for a police
investigation.” 1d. (internal quotation omtted). The United

States Court of Appeals for the Third Circuit has never accepted

11



t he stal king horse theory and has questi oned whether it remains
valid in light of United States Suprene Court rulings suggesting
a Court should not inquire into the subjective purposes behind a

search. 1d. at 378 (citing United States v. Knights, 534 U S.

112, 122 (2001)).

The Court need not address whether a stal king horse
theory remains available in this circuit. Wether the probation
of ficer was or was not a “stal king-horse” for the Secret Service
agents, the defendant was not in custody when he gave the
statenents and he was advised properly of his rights. The theory
m ght have sone relevance if the defendant was noving to suppress
any evidence found during the hone visit by the probation
officer. The governnment, however, does not seek to introduce any
evi dence fromthat home visit.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
V.

RONALD LI TTLE : NO 06- 644
ORDER

AND NOW this 26th day of June, 2007, upon
consi deration of the defendant’s notion to suppress (Docket No.
33), the governnment’s response thereto, and after a hearing on
June 4, 2007, IT IS HEREBY ORDERED said notion is DEN ED for the

reasons stated in a nenorandum of today’s date.
BY THE COURT:

/sl Mary A. MLaughlin_
MARY A. McLAUGHLIN, J.



